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The Pain of U.S. Litigation
for Israeli Companies

William Weisel, Advocate

The United States is an important market
for Israeli companies, many of which
establish subsidiaries and distribution
networks for their products and services
within the United States. Like all companies
doing business in the United States, Israeli
companies are frequently the targets of
personal injury, business and employment
claims. Unlike Israel, litigation is big
business in the United States.

The high cost of U.S. litigation always
surprises Israeli managers. The value
structure of such litigation, i.e., what one
might expect a case to be worth where it is
left to a court to decide, is quite different
than in Israel. Although the U.S. and
Israeli civil court systems are similar in
many respects, key differences drive up
the cost of U.S. litigation to levels that
are simply foreign to Israeli managers.
Since managers cannot ignore claims, they
need to understand how to deal with these
differences.

One of the more expensive aspects of
U.S. litigation is pre-trial discovery - the
process whereby both sides in a lawsuit
are forced to turn over documents, emails,
and other potential evidence relating to
the events involved in a claim. Under
this process, one is required to identify,
review, analyze, catalogue and produce
huge numbers of documents including
financial and confidential records, emails
and other items. The costs associated with
this activity is enormous considering the
company’s administrative and executive
time as well as attorneys’ fees required to
process all this information.

In addition, discovery includes the need
to respond to a large number of written
“interrogatories” detailed questions
posed by the other party about the events
related to the claim. And if that wasn’t
bad enough, discovery also includes
depositions - something that is not usually
done in Israeli courts. This is where both
sides get to interrogate the other party and
any potential witnesses before the trial
just as though they were in court, and this

testimony can be used in court - for better
or for worse. Depending on the lawsuit, a
deposition can take hours or days, which
involves many hours of witness availability
and preparation as well as large amounts of
attorney time.

The discovery phase often takes years to
complete and lengthens the time to trial.
And the cost of doing this is so exorbitant
that frequently it is more expensive than
the case is worth, which makes the entire
matter a losing proposition from the start.

There are other aspects of U.S. litigation
that add additional costs to lawsuits, but
space limitation prevents their discussion
here.

In conclusion, the following points should
be considered by Israeli managers involved
in U.S. litigation:

* Although the Israeli and U.S. civil justice
systems are similar, one cannot use the
same assumptions or benchmarks when
calculating costs or potential outcomes of
a case.

* Consider litigation as you would any
other cost-benefit business analysis.

* Define victory in business terms - a
reasonable settlement can often be a
triumph.

» Work closely with U.S. attorneys to
manage the case, and make sure you have
realistic expectations as to the costs and
chances of success. Keep in mind that
U.S. litigation frequently takes on a life
of its own and expenses can spiral out of
control.

» Keep in mind that plaintiffs’ attorneys
often depend on the cost factor to intimidate
a defendant into a settlement - you should
not allow that to skew your judgment on
the one hand, but neither should you be
oblivious to the costs involved.

» Consider alternative dispute resolution
such as mediation and arbitration to reduce
costs of resolving the matter.

» Sometimes litigation is necessary for
business purposes, but the goals should be
clearly defined and controlled.

William Weisel is Of-Counsel to Ogden
Murphy Wallace, a leading law firm based
in Seattle, Washington which specializes
in, among other areas, commercial, product
liability and employment litigation.
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